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Introduction
The Directors of News Media Associations that are in the membership of WAN-IFRA asked us to steadily
monitor the evolution of the conversation that is happening globally around the opportunity to
introduce correctives to the unfair competition advantage that the platforms enjoy when it comes to
taxation.
Indeed, the tech giants have mastered techniques of "profit shifting" that allow them to leverage the
traditional tax nexus based on "physical presence", and their ability to conduct business from remote
locations, to pay in some cases zero taxes in the jurisdictions where their revenues are created. A recent
report1 indicates that the foreign activities of the Silicon Six2 account for about the 2/3rds of their
booked profits. Still, their foreign tax charge represented last year only the 8,4% of those profits.

1

Silicon Six Report 2019, Fair Tax Mark https://fairtaxmark.net/wp-content/uploads/2019/12/Silicon-Six-Report-5-1219.pdf
2
Facebook, Apple, Google, Amazon, Apple and Netflix

3

This is mainly possible because tax law still largely relies on the physical presence of a company in a
country in order to generate taxes, while in the digital world core business activities can easily be
performed from servers located in tax heavens.
The difference in applicable tax rules represents an objective advantage that tech giants have on
traditional media companies while competing for the same public and advertising money. This is true
all around the world: in 2019 the Public Affairs and Media Policy department of WAN-IFRA published
a global overview of the domestic developments in the field of taxation of multinational companies
operating in the online environment3.
On 21 March 2018, the European Commission issued two4 draft directives 5on the taxation of the
digital economy.
1) A reform of corporate tax rules to allow member states to tax profits generated from a significant
digital presence in their jurisdiction, creating a new category of “permanent establishment (PE)”
2) An Interim tax on Digital Services (DST) to be applied pending international and multilateral
solutions. It was a 3% digital services tax on the gross revenue resulting from the supply of certain
digital services characterized by user value creation. This included online advertising and sale of data,
but excluded the provision of digital content.
Pending the work of OECD on the matter of the first draft directive, efforts focused on the interim Digital
Services Tax. In November 2018, though, the European Union failed to find the necessary consensus
around this French-backed plan6, which was expected to collect around €5 billion per year across the
bloc7.
One of the reasons invoked by opposing Member States was that "digital taxation is a global issue and
the work within the EU should not precede the discussions being held within the OECD”8. The EU
Economic and Financial Affairs Council in their meeting on 21 January 2020 took stock of the progress
achieved in the context of the OECD towards a global solution, and confirmed that an international
solution on digital taxation "was the best way forward, as it would prevent fragmentation and unilateral

3

https://wan-ifra.org/insight/report-public-affairs-media-policy-briefing-digital-taxation-of-tech-giants-around-the-world/
4 https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-tax-alert-european-union-23-march2018.pdf
5
https://ec.europa.eu/taxation_customs/business/company-tax/fair-taxation-digital-economy_en
6
https://www.ft.com/content/75eb840a-e1bc-11e8-a6e5-792428919cee
7
https://www.euractiv.com/section/economy-jobs/news/the-eus-digital-tax-is-dead-long-live-the-oecds-plans/
8
Swedish minister of Finance, Magdalena Andersson: https://www.euractiv.com/section/economy-jobs/news/the-eusdigital-tax-is-dead-long-live-the-oecds-plans/
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measures"9. A few European countries (namely Spain10, Austria11, France12, Italy13 and the UK14) made
the decision to pass already for 2020 temporary local legislation to ensure tax collection from tech
giants, while awaiting a solution from the OECD.
The OECD received a specific mandate from the G20 Hamburg in 2017, and it is actively exploring
changes to its Model Tax Convention in order to close off cross-border tax loopholes and ensure that
multinationals pay taxes where they generate profits. By the end of 2020 the OECD is due to reach
agreement on a consensus-based solution. The OECD/G20 BEPS Project is the most ambitious
multilateral international tax policy initiative ever undertaken, aiming at "ensuring fairness, coherence,
transparency and that taxation is aligned with where economic activity takes place"15.
WAN-IFRA endeavoured to bring the news media point of view before the OECD, both by participating
in consultations and in-person meetings.
This publication attempts to summarize the status of the work performed by the OECD so far, and to
shed some light on this very complicated process.
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https://www.consilium.europa.eu/en/meetings/ecofin/2020/01/21/
Spain: 3% tax on revenues generated from online advertising services, online intermediation services, and for the sale
of data generated from information provided by the user. Only applies to companies with total annual worldwide
revenues of €750 million and Spain revenues of €3 million or more. https://mnetax.com/spain-poised-to-enact-digitalservices-tax-despite-us-threats-of-retaliation-37237
11
Austria: 5% on revenue derived from online advertising will be introduced effective 1 January 2020. The 5% tax on
Austrian digital advertising revenue applies to companies with worldwide annual turnover of €750 million or more and
annual turnover of €25 million or more in Austria. https://taxinsights.ey.com/archive/archive-news/austrian-governmentapproves-digital-advertising-tax-bill.aspx
12
France: 3% charge on digital turnover to companies with revenues of more than €750 million globally and €25 million
in France. Expected value of €650 million per year for the country. In January 2020, following threats from the US to
introduce retaliatory tariffs on $2.4bn of French goods, France has agreed to delay collecting a new tax until the end of
2020. The digital tax will be collected if the OECD fails to reach an agreement at the end of the year. More details here
https://www.lesechos.fr/monde/enjeux-internationaux/a-davos-la-bataille-de-la-taxe-gafa-se-poursuit-1165314
13
Italy: the measure applies to companies with total worldwide revenues of more than €750 millions and Italian
revenues deriving from in-scope digital services not lower than €5.5millions. It applies to revenues deriving from certain
digital services provided to users located in Italy, including digital advertising, intermediation services (and social media)
and data transmission. The Italian law provides for a "sunset clause": the measure will be automatically repealed once an
agreement on the taxation of the digital economy is reached at an international level.
https://www.lexology.com/library/detail.aspx?g=b1136f3c-4e88-4186-80b8-56b03e4060c2
14
UK: the Digital Services Tax (DST) will be applied from April 2020 and it is a 2% tax on the revenues of search engines,
social media platforms and online marketplaces which derive value from UK users. It will only apply to groups with global
revenues over £500 millions and UK revenues over £25 millions. At the time of writing the UK is maintaining its position
on the digital tax, notwithstanding the threat of US retaliatory measures.
https://www.gov.uk/government/publications/introduction-of-the-new-digital-services-tax
15
http://www.oecd.org/tax/beps/inclusive-framework-on-beps-progress-report-july-2017-june-2018.pdf
10
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1. Background
The tax challenges of the digitalisation of the economy were identified as one of the main areas of focus
of the Base Erosion and Profit Shifting (BEPS) Action Plan, leading to the 2015 BEPS Action 1 Report.
Following a mandate by G20 Finance Ministers in March 2017, the Inclusive Framework started
working on proposals. The OECD/ G20 Inclusive Framework on BEPS (IF) is a multilateral forum that
now comprises 137 member States, representing over 96% of global GDP16.
In March 2018 the Inclusive Framework delivered an Interim Report, with an in-depth analysis of new
and changing business models and possible implications for the international tax system (in particular
nexus and profit allocation rules). The Interim Report also repeated the conclusion from the Action 1
report, that it would be difficult, if not impossible, to ring-fence the digital economy from the rest of the
economy.
In January 2019, the Inclusive Framework issued a short Policy Note, which grouped the proposals
under consideration into two pillars17.

1.1 Pillar One
Focuses on allocation of taxing rights through modifications to the rules on nexus and profit. It presents
3 proposals: “user participation”, “marketing intangibles”, and “significant economic presence”.
Essentially countries would gain the right to levy a tax on highly profitable multinationals based on the
location of their customers. This would not just apply to US tech giants, but the rule would also give the
US, for example, taxing rights over European luxury goods and car companies.

1.2 Pillar Two
Seeks to ensure a minimum level of taxation for MNEs, which would be disincentivised in their
tendency to shop around for the lowest tax jurisdictions in which to locate their profits. A global
minimum corporate tax rate would be established in order to stop countries lowering corporate tax
rates in an attempt to shift company headquarters to their jurisdictions.
In this action the Inclusive Framework explores taxing rights that would strengthen the ability of
jurisdictions to tax profits where the other jurisdiction with taxing rights applies a low effective rate of
tax to those profits. The purpose is to address the continued risk of profit shifting to entities subject to
no or very low taxation.
16
17

https://www.oecd.org/tax/beps/inclusive-framework-on-beps-composition.pdf
https://www.oecd.org/tax/beps/policy-note-beps-inclusive-framework-addressing-tax-challenges-digitalisation.pdf
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Most of the work that was done up until this point pertained to Pillar One, with little progress made on
Pillar Two.
In March 2019 a public consultation was launched on the three proposals under Pillar 1. We as WANIFRA answered to the consultation. We expressed our preference for the “user participation” model,
which seeks to quantify the value created by the “participation” of users from a certain jurisdiction to
the profits of a multinational enterprise (MNE) and makes that amount taxable in the jurisdiction the
users belong to. We suggested that the model would be more effective if it provided for a solid dispute
resolution component – particularly aimed at avoiding double taxation - and restrictions based on the
size of the business such as for example income thresholds, in order to avoid impact on small to midsize enterprises (SMEs). We also stressed the importance for news media to be kept exempted from the
scope of the proposals under review. Finally, we warned the OECD of the possible, undesirable
consequences on freedom of expression, in the case of a model of digital taxation based on online
advertisement, which would risk increasing the tax burden on the news industry.
Based on the inputs received during the consultation process, the Inclusive Framework detailed a
Programme of Work (May PoW) in May 201918, which was endorsed by the G20 Finance Ministers and
Leaders in June 2019.

18

https://www.oecd.org/tax/beps/programme-of-work-to-develop-a-consensus-solution-to-the-tax-challenges-arisingfrom-the-digitalisation-of-the-economy.pdf
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2. December 2019
2.1 The proposal of a Unified Approach under Pillar One
In December 2019 the OECD published a proposed “Unified Approach under Pillar One”19, built on the
commonalities identified in the three proposals “user participation”, “marketing intangibles”, and
“significant economic presence”. The objective being to help expedite progress towards reaching a
consensus solution to Pillar One issues.
The Unified Approach would grant new taxing rights to the countries where users of highly digitalised
business models are located, and identifies three possible types of taxable profit that may be allocated
to a market jurisdiction:
- Amount A: this is the primary response of the unified approach to the tax challenges of the
digitalisation of the economy. It introduces a new taxing right for market jurisdictions over a portion of
the “residual profit”, irrespective of the existence of physical presence, and on the basis instead of a
new nexus. The residual profits are profits in excess of a stipulated level of profitability; what remains
after subtracting from general profits the deemed routine profit, that is the “residual profit”, for taxation
in the countries where the activities are performed20.
‒ Amount B : a fixed remuneration for baseline marketing and distribution functions that take place in
the market jurisdiction;
‒ Amount C: covers any additional profit of the MNE from marketing and distribution activities that
exceeds the fixed return established and compensated under Amount B. A further aspect of Amount C
is the emphasis it gives to the need for an improved and binding dispute resolution processes.
Only Amount A creates a new taxing right, for the MNEs that meet a new nexus test in the market
jurisdiction concerned. The taxable profits potentially allocable to market jurisdictions under Amounts
B and C are based on the existing profit allocation rules (including the reliance on physical presence),
by improving the practical application of the arm’s length principle (ALP).
In other words, Amount A seeks to allocate a portion of the residual profits of a business to market
jurisdictions on the basis of a new nexus test that goes beyond the traditional nexus of “physical
presence”. The amount so allocated is over and above the arm’s length return that might be allocable
to in-market activities such as baseline marketing and distribution (covered by Amounts B and C), but
is not an additional remuneration in respect of those same in-market activities.

19

Reminder: Pillar 1 focuses on allocation of taxing rights through modifications to the rules on nexus and profit. It
presents 3 proposals: “user participation”, “marketing intangibles”, and “significant economic presence”.
https://www.oecd.org/tax/beps/public-consultation-document-secretariat-proposal-unified-approach-pillar-one.pdf
20
For more see document referenced in note above “Unified approach”, especially page 15.
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The model is built for large consumer-facing businesses, broadly defined. It will not only affect a small
group of highly digitalised businesses (i.e. platforms) but could affect a much wider group of
enterprises with cross border business operations. Further discussions are needed to establish for
example sectors that should be carved out, and size limitations, such as for example the €750 million
revenue threshold used for country-by-country reporting requirements.
It establishes a new nexus rule that would be applicable in all cases where a business has a significant
involvement in the economy of a market jurisdiction, such as through consumer interaction and
engagement, irrespective of its level of physical presence in that jurisdiction.
The most relevant point of this Unified Model for our industry seems to be Amount A, the profit
allocation system that creates a new tax. Indeed, this new tax would apply to businesses that fall within
two categories: they provide automated digital services to a large and global customer or user base, or
perform remote sales, through a physical presence in the market or remotely using little or no local
infrastructure.
1) Automated digital services:
Defined as “businesses that generate revenue from the provision of automated digital services that are
provided on a standardised basis to a large population of customers or users across multiple
jurisdictions”. This category covers (non exhaustive):
- search engines,
- social media platforms;
- online marketplaces;
- digital content streaming;
- online gaming;
- cloud computing services;
- online advertising services.
2) Consumer-facing businesses
Businesses that "generate revenue from the sale of goods and services" for personal use, including
those that sell consumer products indirectly through third-party resellers or intermediaries that perform
routine tasks such as minor assembly and packaging. Also within the scope are businesses that
generate revenues from licensing rights over trademarked consumer products, and through a
franchising model. Examples:
- personal computing products (e.g. software, home appliances, mobile phones);
- clothes, toiletries, cosmetics, luxury goods;
- branded foods and refreshments;
- franchise models, such as licensing arrangements involving the restaurant and hotel sector;
- automobiles.
Here is what still needs to be defined in order for the new tax under Amount A to come into reality:

9

1) better define a “automated digital service”
2) identify the MNE group’s profits (possibly based on the consolidated financial statements of the
headquarters jurisdiction)
2) approximate the remuneration of the routine activities: a simplified approach would be to agree a
fixed percentage, possibly with variances by industry. The portion of profit margin that will be
considered routine will not be taxable under the new system. The excess will be the “non-routine
profits”.
3) determine the portion of the “non-routine profits” identified under 2) that should go to the different
jurisdictions, probably based on sales.
More work needs to be done on21:
1) Thresholds based on which the new taxing right will operate.
Hypothesis being considered, likely for cumulative use, so far include:
• Applicable to MNEs that meet a certain gross revenue threshold (the figure under
consideration is EUR750M, the same as for Country-by-Country reporting).
• Carve-out for in-scope revenue which are less than a certain amount
• Carve-outs for in-scope profits that are less than a minimum amount
2) Nexus
The IF will have to define a new nexus rule based on indicators of significant and sustained engagement
with market jurisdictions.
a) For "automated digitalized businesses" in-scope, the revenue threshold will be the only test required
to create nexus.
The main work in this area will be focused on establishing the rules that will assign revenues to the
different market jurisdictions, for the purposes of establishing the nexus revenue threshold in that
jurisdiction.
b) For other in-scope activities, e.g. the sale of tangible goods, the proposal will not create a new nexus
if the MNE is merely selling consumer goods into a market jurisdiction without a sustained interaction
with the market. The cross-border sale of tangible goods into a market jurisdiction does not in itself
amount to a significant and sustained engagement in that jurisdiction.

21

More in depth in the document "Statement by the OECD/G20 Inclusive Framework on BEPS on the Two-Pillar Approach
to Address the Tax Challenges Arising from the Digitalisation of the Economy", pag 22)
https://www.oecd.org/tax/beps/statement-by-the-oecd-g20-inclusive-framework-on-beps-january-2020.pdf
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Schematics of application of Amount A22

22

See document refrenced in note above, pag.26
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2.2 Status of work on Pillar Two
Pillar Two23 (also referred to as the “GloBE” proposal24) seeks to develop rules that would provide
jurisdictions with a right to “tax back” where other jurisdictions have not exercised their primary taxing
rights or the payment is otherwise subject to low levels of effective taxation.
At the end of 2019 policy discussions are still very heated and only some progress has been done.
The most heated conversations are around the so called "income inclusion rule", which would operate
as a minimum tax by requiring a shareholder in a corporation to bring into account a proportionate
share of the income of that corporation if that income was not subject to an effective rate of tax above a
minimum rate. It would ensure that the income of the MNE group is subject to tax at a minimum rate
thereby reducing the incentive to allocate income for tax reasons to low taxed entities. The Inclusive
Framework still has not discussed the actual rate to be applied under the GloBE proposal.
A lot of technical work is still needed. This includes several determinations: identify the correct use of
financial accounts to establish the MNE income; the effective tax rate paid in consideration of different
taxation systems; possible carve-outs; means to avoid double taxation while ensuring that both parent
companies and subsidiaries pay a minimum tax.

2.3 WAN-IFRA meets with OECD
WAN-IFRA met on 24 February 2020 with David Bradbury, Head of the Tax Policy and Statistics Division
at OECD in Paris.
We had a in depth conversation around the Unified Approach, and particularly on the definition of
Amount A. WAN-IFRA insisted on the fact that, while better identifying the “automated digital services”
subject to the new tax, the OECD should make sure to keep the news media industry exempt from the
new rules. Indeed, the OECD has exemplified businesses that would not be concerned because while
their services might be delivered to customers online, they involve a high degree of human
intervention and judgement. The list included legal, accounting, architectural, engineering and
consulting: we wished that the exemption of the news media be clearly stated.
WAN-IFRA also praised the IF intention to establish, for the application of the new tax, thresholds based
on the size of the business: as we said in our consultation submission, it is important to avoid impact
23

Reminder: Pillar 2 seeks to ensure a minimum level of taxation for MNEs. In this action the Inclusive Framework
explores taxing rights that would strengthen the ability of jurisdictions to tax profits where the other jurisdiction with
taxing rights applies a low effective rate of tax to those profits. The purpose is to address the continued risk of profit
shifting to entities subject to no or very low taxation.
24
https://www.oecd.org/tax/beps/public-consultation-document-global-anti-base-erosion-proposal-pillar-two.pdf.pdf
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and unnecessary compliance costs for SMEs. At this time, the OECD is considering limiting the
application of the new taxing rights to MNE groups with gross revenue exceeding EUR750M, the same
as for Country-by-Country reporting.

2.4 The first 6 months of 2020 and the US stalling
On December 3rd 2019 U.S. Treasury Secretary Steven Mnuchin sent a letter25 to then OECD SecretaryGeneral José Ángel Gurría voicing both concerns and support for OECD work on addressing issues faced
by the international tax system. The most problematic point of the letter is the recommendation to
make Pillar 1 “a safe-harbour regime”.
It must be noted that the expression of "safe harbour" applied to Pillar One, was largely intended to
mean that any global digital tax on multinationals be merely optional.
In his answer26 dated 04 December 2019 Antonio Gurría indicated his perplexity towards Mnuchin’s
suggestion, considering that “Throughout the extensive consultation process, (...) we had so far not
come across the notion that Pillar 1 could be a safe-harbour regime. We raise this concern, as it may
impact the ability of the 135 countries that are now participating in this process, to move forward within
the tight deadlines”.
In January 2020 the OECD endorsed the Unified Approach27. The statement specifies that many
members of the IF are concerned with the proposal of implementing Pillar 1 on a safe harbour basis
from the US and that resolution of this issue is crucial to reaching consensus. The members reaffirmed
their commitment to reach agreement on a consensus-based solution by the end of 2020.
Some progress was made on the sidelines of the World Economic Forum28 in Davos, in January, when
French Finance minister Le Maire and Mnuchin reached an agreement whereby the US would suspend
threatened tariffs against French goods, and remove from their OECD talks the requisite that a global
digital tax be optional. France would in turn suspend collecting its digital tax, even though corporate
liabilities would still be accrued, and companies would have to pay taxes in France in 2020 should an
international agreement not be reached.
In a letter29 dated June 12, 2020, and addressed to the finance ministers of France, Spain, Italy and the
UK, Mnuchin threatened retaliatory measures should the countries pursue their efforts to implement
local digital taxes. In the same text, the US Treasury secretary also expressed the opinion that talks on
25

https://www.orbitax.com/news/archive.php/U.S.-Treasury-Secretary-Sends--40283
https://www.oecd.org/newsroom/Letter-from-OECD-Secretary-General-Angel-Gurria-for-the-attention-of-The-HonorableSteven-T-Mnuchin-Secretary-of-the-Treasury-United-States.pdf
27
https://www.oecd.org/tax/beps/statement-by-the-oecd-g20-inclusive-framework-on-beps-january-2020.pdf
28
https://www.ft.com/content/76cf4008-3db1-11ea-b232-000f4477fbca
29
https://www.ft.com/content/1ac26225-c5dc-48fa-84bd-b61e1f4a3d94
26
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Pillar One at the OECD had reached an impasse and should be paused, while the world focused on the
"more important matter" of fighting Covid-1930. It signaled instead that the US was potentially open to
finding by the end of 2020 an agreement on Pillar Two, a global minimum tax.
Observers interpreted this letter as a prelude to the US pulling out altogether from the OECD talks.
These fears were dismissed by Pascal Saint-Amans31, the director of the Center for Tax Policy and
Administration at the OECD. He told32 Bloomberg Tax at the end of June that the U.S. was still actively
participating in these talks, even though it likely expected to push to 2021 part of the negotiations,
after the Presidential election.
He insisted that the crisis caused by the global pandemic made both Pillars of the tax reform even more
urgent and necessary. He also suggested that an agreement does not necessarily need to come on both
the reallocation approach and the minimum tax at the same time.
In the meantime, it should be noted that an interesting study was published finding that the Trump tax
reform decreased the effective tax rates of US multinationals (and domestic firms) by 7.5-11.4
percentage points33.
At the beginning of July something unprecedented happened: the OECD published for the first time
countries’ aggregated country by country reporting data34. Multinational firms are now required by
OCED to publish how much profits and costs they incur in each country they operate in, as opposed to
publishing all of their profits and costs as a global sum. Country by country reporting35 exposes profit
shifting, helping government detect and deter corporate tax abuse. The OECD "Corporate Tax Statistics"
provides aggregated information on the global tax and economic activities of nearly 4,000
multinational enterprise (MNE) groups headquartered in 26 jurisdictions and operating across more
than 100 jurisdictions worldwide. The change in compiling this report was saluted as a “landmark
moment” in the fight against corporate tax abuse36.

30

Mnuchin wrote: " Attempting to rush such difficult negotiations is a distraction from far more important matters" (...)
“This is a time when governments around the world should focus their attention on dealing with the economic issues
resulting from Covid-19.”
31
https://twitter.com/PSaintAmans
32
https://news.bloombergtax.com/daily-tax-report/pascal-saint-amans-on-progress-with-global-tax-talks-podcast
33
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3620102
34
https://www.oecd.org/tax/new-corporate-tax-statistics-provide-fresh-insights-into-the-activities-of-multinationalenterprises.htm
35
Country by country reporting was formalised by the OECD in 2015, making it a requirement for OECD members to
collect country by country reporting data with a later commitment to publish the data in aggregated format in 2019 –
subsequently delayed to 7 July 2020.
36
https://www.oecd.org/tax/new-corporate-tax-statistics-provide-fresh-insights-into-the-activities-of-multinationalenterprises.htm
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3. October 2020: Blueprints of Pillar One and Two
In July 2020, the G20 mandated the Inclusive Framework to produce reports on the Blueprints of Pillar
One and Pillar Two by the G20 Finance Ministers meeting in October 2020.
On 8 October 2020 the report " Tax Challenges Arising from Digitalisation – Report on Pillar One
Blueprint"37 was published by the OECD Secretariat. The Report on Pillar Two38 Blueprint was released
on 14 October 2020: it explores options and issues in connection with the design of a global minimum
tax. In more than 230 pages each, the Blueprints aim at reflecting for each Pillar both the "convergent
views" and the issues "where divergent views among Inclusive Framework members remain to be
bridged".
The Inclusive Framework subsequently invited input from stakeholders on the Reports through a
consultation organised in very specific and technical questions. The consultation run through
December 14, and will be followed on 14 and 15 January by public consultation virtual meetings on
the key points raised in the written submissions.

3.1 Main developments since December 2019 - Pillar One
As a reminder, Pillar One is focused on new nexus and profit allocation rules to ensure that, in an
increasingly digital age, the allocation of taxing rights with respect to business profits is no longer
exclusively circumscribed by reference to physical presence.
The tax base would be the sales of the global group in any country. Countries would be allowed to tax
a proportion of the global profits of large multinationals, ending the ability to shift profits to escape
taxation. The OECD is consulting on what would count as a “residual profit” that would be open to this
form of taxation.
It is expected that Pillar One would redistribute about 100 bn USD a year of corporate tax revenues
around the world.
Two categories of activities to be included in the scope of the new taxing right created by Pillar One
were identified: Automated Digital Services (ADS) and Consumer Facing Businesses (CFB).

37

https://www.oecd-ilibrary.org/sites/beba0634-en/index.html?itemId=/content/publication/beba0634-en
https://www.oecd.org/tax/beps/tax-challenges-arising-from-digitalisation-report-on-pillar-two-blueprint-abb4c3d1en.htm

38
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While the proposal of a Unified Approach under Pillar One39 identified as the three main elements of
this Pillar Amounts A B and C, the blueprint indicate as the third component "processes to improve tax
certainty through effective dispute prevention and resolution mechanisms".
The fist two components remain:
- Amount A: " a new taxing right for market jurisdictions over a share of residual profit calculated at an
MNE group (or segment) level;
- Amount B: a fixed return for certain baseline marketing and distribution activities taking place
physically in a market jurisdiction, in line with the arm’s length principle (ALP).
Here below are the building blocks of Pillar One as exemplified in the Blueprint.

3.1.1. Amount A
Amount A would be an overlay to the existing nexus and profit allocation rules. It would apply broadly
and would not be limited to a small number of MNEs in a particular industry. However, in an effort to
keep the number of MNEs affected at an administrable level thresholds and other features have been
considered that help keep the approach targeted.
•
•
•

A revenue threshold (still not defined).
Scoping rules: two categories of activities are included in the scope of Amount A: Automated
Digital Services (ADS) and Consumer Facing Businesses (CFB).
A new nexus rule to identify market jurisdictions40 eligible to receive Amount A, balancing the
interests of developing economies, in benefiting from the new taxing right with the need for
low and proportionate compliance costs.

39

See 2.1
For the purpose of the blueprint, market jurisdictions are "jurisdictions where an MNE group sells its products or
services or, in the case of highly digitalised businesses, provides services to users or solicits and collects data or content
contributions from them".

40
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•

•
•

•

Residual profit will be reallocated to eligible market jurisdictions using a formula that will
calculate a portion of (X%) of residual profit (income exceeding an agreed level of profitability
of (Y%) , on the basis of MNEs consolidated accounts
A loss-carry forward regime: a mechanism to enable offsetting past losses against future profit.
Safe harbor mechanisms to avoid double taxation: the Amount A taxable in a market
jurisdiction will be limited where the MNE is already taxed in that jurisdiction as a result of the
existing profit allocation rules.
The new Amount A taxing right would be implemented through changes to domestic law, and
by way of public international law instruments (a multilateral convention).

This is how a process map for Amount A would look like:
1. Global revenue test: Only MNE groups with revenue exceeding EUR [X] are potentially in scope
of Amount A.
2. Only MNE groups with aggregated foreign source revenue from in-scope activities exceeding
EUR [X] are taken into account for Amount A liability.
3. Accounting for losses carried forward.
4. Nexus test applied to determine the market jurisdictions eligible for Amount A.
5. Application of formula to quantify Amount A.
6. Potential
marketing
and
distribution
profits
safe
harbour:
for MNEs with taxable presence in eligible market jurisdiction,the quantum of Amount A might
be adjusted.
7. To ensure elimination of double taxation, this new taxing right will reduce the taxing rights of
jurisdictions where MNE entities are resident.
3.1.2. Amount B
In the proposal for a Unified Approach under Pillar One from December 2019, Amount B was defined
as "a fixed remuneration for baseline marketing and distribution functions that take place in the market
jurisdiction" based on existing profit allocation rules.
Its purpose is two-fold. First, it is intended to simplify procedures and lower compliance costs for
taxpayers. Second, Amount B is intended to enhance tax certainty and reduce controversy between tax
administrations and taxpayers. It does so by standardising the remuneration of distributors that
perform ‘baseline marketing and distribution activities’.
Amount B will standardise the remuneration of distributors that perform “baseline marketing and
distribution activities”41 in the market jurisdiction. Activities of MNEs will be divided in a "positive list"

41

The definition of baseline marketing and distribution activities covers distributors that (i) buy from related parties and
resell to unrelated parties; and (ii) have a routine distributor functionality profile.
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and "negative list" of functions performed and risks assumed, that will help identify "routine
distributors" who will fall within the scope of Amount B.
The Blueprint assumes that in-scope distributors are to be identified based on a narrow scope of
baseline activities, which is a view shared by a group of Inclusive Framework members. However, there
is another group of members, particularly developing countries, that insist on broadening the scope of
Amount B. The precise definitions of regions, industries and the relevant activities and indicators is to
be finalised through further technical work.
3.1.3. Improved tax certainly processes
The Blueprint includes innovative dispute prevention mechanisms under Amount A. In the event that
a dispute related to Amount A might arise that is not dealt with by dispute prevention process, then
mandatory binding dispute resolution mechanisms will be developed. Agreement on these points is
still pending.
3.1.4. Still needs to be defined
While the technical work on the Pillar One building blocks is very advanced, further work will be
required to finalise some aspects of Pillar One, for example to reduce complexity, improve
administrability, and meet the available capacities of both developed and developing economies.
There are many definitions and technical mechanisms to be agreed: for example, the threshold at
which the new rule would apply and the fixed profit element for local activity.
There will also be many practical administrative problems to be resolved, including the one agreed
date when the new rules take effect.
All in all, there are a number of open issues on key features of the solution that can only be resolved
through political decisions, including the following:
•

42

Scope: the Inclusive Framework tried to bridge the gap between those members seeking to
focus Pillar One on a narrower group of “digital” business models and those insisting that a
solution should cover a wider scope of activities. As a result, two categories of activities to be
included in the scope of the new taxing right created by Pillar One were identified: Automated
Digital Services (ADS) and Consumer Facing Businesses (CFB). To date a political agreement
has not been reached on the use of these categories. Some members have advocated for a
phased implementation with ADS coming first and CFB following later. The US42 proposed
implementing the new taxing right on a “safe harbour” basis, which would enable an MNE
group to elect on a global basis to be subject to Pillar One.

See 2.4 The first 6 months of 2020
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•

•

Amount of profit to be reallocated (the “Quantum”): Agreement on how much residual profit
would be reallocated under the new taxing right, which depends on the determination of
different threshold amounts and percentages for the purpose of scope, nexus and profit
allocation.
Extent of tax certainty: While all members have agreed on the need for an innovative solution
to deliver early certainty and effective dispute prevention and resolution for Amount A, there
continue to be differences of view on the scope of mandatory binding dispute resolution
beyond Amount A. The Blueprint contains proposals to bridge these divergent views.
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3.2 Main developments since December 2019 - Pillar Two
Under the second pillar, the Inclusive Framework proposes a solution designed to ensure that all
internationally operating businesses pay a minimum level of tax. It is designed to ensure that large
internationally operating businesses pay a minimum level of tax regardless of where they are
headquartered or the jurisdictions they operate in. Pillar Two leaves jurisdictions free to determine
their own tax system, including whether they have a corporate income tax and where they set their tax
rates, but also considers the right of other jurisdictions where income is taxed at an effective rate
below a minimum rate.
Pillar One applies before Pillar Two. Depending upon the final design of Pillar One, an adjustment
may be required to the GloBE tax base to properly reflect Pillar One outcomes.
3.2.1. Definitions
ETR: Effective Tax Rate
GloBE: Global Anti-Base Erosion43
IIR: Income Inclusion Rule
UTPR: Undertaxed Payments Rule
3.2.2. Pillar Two details
The Blueprint for Pillar two is an extremely technical document: we are here highlighting just a few
main features.
The GloBE (Global Anti-Base Erosion ) rules seek to provide jurisdictions with a right to “tax back” up
to the agreed minimum rate where other jurisdictions have not exercised their primary taxing rights
or the payment is otherwise subject to low levels of effective taxation. The rules only apply to
businesses that meet or exceed a EUR 750 million annual gross revenue threshold during the
immediately preceding fiscal year.
Investment funds, pension funds, sovereign wealth funds, government bodies, international
organisations, and non-profit organisations are excluded from the application of the GloBE rules.
Consumption taxes, such as sales taxes and value-added taxes (VATs), are not covered taxes under the
GloBE rules. Digital services taxes (DSTs), as currently contemplated by a number of Members of the
Inclusive Framework, are generally designed to apply to the gross revenues from the provision of
43

Pillar Two is also referred to as the “GloBE” proposal: it seeks to develop rules that would provide jurisdictions with a
right to “tax back” where other jurisdictions have not exercised their primary taxing rights or the payment is otherwise
subject to low levels of effective taxation.
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certain digital services and so would not be considered an income tax. Similarly, payroll taxes and
other employment based taxes, as well as social security contributions, are not covered taxes under
the GloBE rules, because they are not imposed on the employer in respect of its income.
The starting point for determining the GloBE tax base is the profit (or loss) before income tax.
Dividends distributed from one Constituent Entity of an MNE Group to another Constituent Entity of
the same MNE Group must be excluded from the GloBE tax base because they represent income that
has already been included in the GloBE tax base.
Pillar Two is designed to ensure that large internationally operating businesses pay a minimum level
of tax regardless of where they are headquartered. It does so via a number of interlocking rules. The
principal mechanism to achieve this outcome is the income inclusion rule (IIR) together with the
undertaxed payments rule (UTPR). The IIR triggers an inclusion at the level of the shareholder where
the income of a controlled foreign entity is taxed at below the effective minimum tax rate. The UTPR is
a secondary rule and only applies where a Constituent Entity is not already subject to an IIR. The
Undertaxed Payments rule (UTPR) is meant to protect jurisdictions against base erosion through intragroup payments to low-taxed entities. No top-up tax shall be allocated under the UTPR if that low-tax
Constituent Entity is controlled, directly or indirectly by a foreign Constituent Entity that is subject to
an IIR which has been implemented in accordance with the GloBE rules.
The top-up tax computed in relation to the MNE’s profits is either collected through the application of
the IIR in a “Parent jurisdiction” or gives rise to a corresponding adjustment under the UTPR in a
“UTPR jurisdiction”. Again, the IIR takes priority over the UTPR.
Assignment of income and taxes:
A jurisdictional blending approach under the GloBE rules requires the MNE to allocate its foreign
income and taxes between the different tax jurisdictions in which it operates. An MNE would be
subject to tax under Pillar Two where the tax on the income allocated to a jurisdiction was below the
minimum rate. Here below a few basic rules.
Income of permanent establishments and Constituent Entities with a tax jurisdiction of
residence
Profit (or loss) before tax earned by a Constituent Entity that is a permanent establishment is assigned
to the jurisdiction where the permanent establishment is located.
Income of Constituent Entities without a tax jurisdiction of residence
In the case of a Constituent Entity that does not have a tax jurisdiction of residence (a stateless entity):
1. (a) the share of profits of each owner that is a Constituent Entity is assigned to the owner’s
tax jurisdiction of residence if that owner’s jurisdiction treats the entity as tax transparent,
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2. (b) any remaining profits, including the share of profits of any owner that is a Constituent
Entity whose jurisdiction does not treat the entity as tax transparent, are assigned to the
stateless jurisdiction.
An owner’s tax jurisdiction treats an entity as tax transparent if the owner is subject to tax on its share
of the entity’s income or loss in its tax jurisdiction in the same manner as if the owner directly earned
its share of the entity’s income or loss.
Covered taxes
Any covered tax paid by a Constituent Entity with respect to its income or income of a tax transparent
entity that it owns is assigned to the same jurisdiction as the related income.
Covered taxes paid by a Constituent Entity with respect to dividends distributed by another
Constituent Entity are assigned to the jurisdiction of the Constituent Entity that paid the dividend.
The ETR for a jurisdiction is equal to:
Adjusted Covered Taxes / Adjusted GloBe Income
Where,
1. (a) Adjusted Covered Taxes means the covered taxes assigned to the jurisdiction
2. (b) Adjusted GloBE Income means the combined income and loss of all Constituent
Entities44 located in the jurisdiction for the year decreased by the loss carry-forward for the
jurisdiction.
Computation of the top-up tax for each Constituent Entity
The amount of top-up tax for each Constituent Entity in a jurisdiction is equal to:
Adjusted GloBe Income of teh Constituent Entity x Top up Tax Perentage
Where,
1. (a) Adjusted GloBE Income of the Constituent Entity means, the income of that entity as
calculated for the purposes of the GloBE rules reduced by its share of any loss carry forward
and of any loss suffered by other Constituent Entities in the same jurisdiction in the same
period.
2. (b) Top-up Tax Percentage means the excess of the minimum ETR over the ETR as calculated
for that jurisdiction in the relevant period.
For a definition see page 24 of the Blueprint.:
"The term “Constituent Entity” means
1. (a) any separate business unit of an MNE Group that is included in the consolidated financial statements of the
MNE Group for financial reporting purposes, or would be so included if equity interests of the Ultimate Parent
Entity of the MNE Group were traded on a public securities exchange;
2. (b) any such business unit that is, or would be, excluded from the MNE Group’s consolidated financial
statements solely on size or materiality grounds; and
3. (c) any permanent establishment of any separate business unit of the MNE Group included in (a) or (b) above
provided the business unit prepares a separate financial statement for such permanent establishment for
financial reporting, regulatory, tax reporting, or internal management control purposes."

44
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The ETR for the jurisdiction is computed first. Second, if the ETR is below the minimum rate, a top-up
tax percentage is calculated. Third, the top-up tax for each Constituent Entity in the jurisdiction is
determined. After each Constituent Entity’s top-up tax is computed, the liability to tax is then
determined by the application of the operational rules indicated in the Blueprint.
A Parent that owns (directly or indirectly) an equity interest in a foreign low-taxed Constituent Entity
shall be subject to a top-up tax in respect of its proportionate share of the income of that Constituent
Entity for the period.
3.2.3 Next steps
The OECD is confident to deliver a successful conclusion of their work on Pillar Two by mid-2021 and
to resolve technical issues, develop model draft legislation, guidelines, and international rules and
processes.
Further work is needed around a targeted anti-avoidance rule to avoid the fragmentation of a single
MNE Group into different subgroups in order to avoid the EUR 750 M threshold.
A multilateral convention would be the only means to enshrine rule co-ordination in a legally binding
form.
Crucially, international agreement is needed on the calculation of the effective tax rate ETR.
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4. What happens now
Officials at OECD say that they observe a growing consensus in favor of the proposed approach. They
add that the blueprints of the new system are ready to be implemented if political agreement can be
reached in 2021. Patience around the world is running out though: a scoop from the Financial Times
revealed that France has presented its 2020 bill for a digital tax to US tech companies45, and the
European Union has taken its own steps in dealing with platforms with the approval of proposals for a
Digital Services Act46 and a Digital Markets Act47.
The OECD will be seeking agreement in principle from the G20 at the end of January, in an effort to
avert some countries to adopt local digital taxes, and others to lower their corporate tax rates just to
keep businesses in their jurisdictions.
According to OECD officials, the technical work on the two pillars is complete. It produced blueprints
that are internationally agreed, ready to be implemented if political differences can be bridged.
Speaking to the FT, Pascal Saint-Amans said: “We have the building blocks ready for the moment the
political dynamic changes.”48 “We will not deliver an agreement this year" he added "but we have done
the work on what [a unified global corporate tax system] should look like.”
With Washington having been the main reason why political progress has stalled, the question of
whether an international political deal on the tax changes can be struck will be one of the first big tests
for the next US president.
To get an agreement, the US would likely have to concede that US companies could not treat the first
pillar as voluntary. The UK and France insist on this as part of a global compromise, although some
other European countries believe a deal could be struck on the second pillar alone.
Tax experts generally welcomed the OECD proposals. A French finance ministry official said shortly after
the publication of the Blueprints, that the OECD’s proposal “is a promising basis for further work. The

45

In January 2020, following threats from the US to introduce retaliatory tariffs on $2.4bn of French goods, France had
agreed to delay collecting the new tax until the end of 2020. The digital tax is a 3% charge on digital turnover to companies
with revenues of more than €750 million globally and €25 million in France. Its expected value is of €650 million per year
for the country. https://www.lesechos.fr/monde/enjeux-internationaux/a-davos-la-bataille-de-la-taxe-gafa-se-poursuit1165314
46
https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-digital-age/digital-services-act-ensuring-safe-andaccountable-online-environment_en
47
https://ec.europa.eu/cyprus/news_20201216_2_en
48
https://www.ft.com/content/c269d8ad-11d6-490a-b290-4d3dbf80bd03
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principles and the unified approach follow the approach we decided upon with the G7 ministers last
July in Chantilly.”49
In a statement, Amazon defined the proposals as “an important step forward”. “Achieving a broad
international consensus is crucial in order to limit the risk of double taxation and unilateral distortive
measures, while creating an environment conducive to the growth of world trade, which is essential for
millions of people, clients and companies that Amazon accompanies worldwide,” Amazon said50.
Expert estimate that in total the two pillars could raise up to 100bn USD a year51.

49

https://www.ft.com/content/b16fd228-ea72-11e9-a240-3b065ef5fc55
https://www.ft.com/content/b16fd228-ea72-11e9-a240-3b065ef5fc55
51
https://www.ft.com/content/c269d8ad-11d6-490a-b290-4d3dbf80bd03
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